CHAPTER 8

Social Housing

Michael E. Stone

Community development has emerged as a
field in part because of the demonstrable
inability of the mainstream, for-profit
housing sector to provide decent, truly
affordable housing for low-income people.

" To redress this inability, a large and increas-

ing share of housing must be treated as a
social resource rather than as 2 commodity
yielding private windfalls. Since all housing
contains both social and individual rights
and interests, differing only in the nature
and extent of their social characteristics, it is
thus appropriate and useful to conceptualize
a continuum of housing ownership forms.
As discussed in this chapter, “social owner-
ship” encompasses that portion of the spec-
trum where the overriding social interest is
to ensure security of tenure and permanent
affordability.

Social ownership -of housing and land
may be traced back to neolithic villages and
Native American cultures. Within the capi-
talist era, various alternatives to the com-
modification of material life were put forth
during the 19th century, and many Euro-
pean countries have accepted the notions of
social ownership earlier and have gone
much farther toward their realization than
has the United States (see Harloe, 1995;
Stone, 2003). Even in the United States,
significant strands of nonspeculative and
social ownership have emerged, despite the
ideclogical domination and political force of
the purveyors of unfettered private owner-
ship. They amount to a little over four
million housing units, about 4% of all
housing in this country. Their accomplish-
ments and potential provide encouragement
and hope, while their limitations and con-

tradictions provide lessons on the dilemmas
of partial and piecemeal reform.

The chapter begins with a definition of
social ownership. The bulk of the chapter
then examines the nature and scope of exist-
ing models of social ownership, grouped
into two major categories: socially owned
rental housing, consisting of publiq housing,
nonprofit rental housing, and mutual
housing associations; and nonspeculative
homeownership, consisting of limited-equity
cooperatives, ownership with community
land trusts, and some resale-restricted ind:i-
vidual ownership. The models are evaluated
in terms of differences in the degree of social
control. The chapter concludes with identifi-
cation of various routes through which the
amount of social housing can be increased.

THE CONCEPT OF SOCIAL
OWNERSHIP

Housing is defined here as socially owned if
it meets all of the following criteria:

e it is not owned and operated for profit;
* it cannot be sold for speculative gain;
and
* it provides security of tenure for
* residents.

Social ownership embraces the notion that
housing should be permanently removed
from the possibility of resale in the specula-
tive private market. This means that once
the original cost of producing or acquiring
the housing is paid off, the only costs would
be for operations and any additions,




alterations, and capital improvements. Even
if nothing else were to change, the substan-
tial expansion of such a “social sector” of
housing would, over time, mean a sizable
reduction in the housing costs for a growing
proportion of the population. It would also
mean slowing and eventually reducing the
growth of mortgage debt as the mortgages
on existing housing are paid off once and
for all.

There are many different forms that
“social housing” can take, including:

¢ ownership by public agencies, such ag
local and regional housing authorities;

o ownership by private nonprofit organi-
zations; and :

» ownership by residents themselves, indi-
vidually or collectively, with resale
restrictions that permit, at most, a
“limited-equity” return on investment.

- The unifying concept is not the particular
type of entity owning the housing but the
existence of enforceable provisions prevent-
ing the housing from being sold in the spec-
ulative private market. Indeed, for housing
to be fully social, these provisions should
apply “permanently,” “forever,” or “in
perpetuity.”

SOCIAL RENTAL HOUSING

Public Housing

Public housing is by far the most extensive
and most maligned form of social ownership
in this country. As of 2001, local housing
authorities owned two million housing units
(U.S. Census Bureau and HUD, 2002, Table
1A~7), about 2% of all housing: 1.3 million
of these under the federal program (U.S.
Department of Housing and Utban Devel-
opment, 2000)—a reduction of about
100,000 from the early 1990s (Dolbeare,
1991)—the remaining 700,000 under
_ various state and local programs. In 2ddi-
- tlon, the Department of Defense owns and
- Operates about 400,000 family housing
‘baits, the “other public housing program”
2i{Hartman and Drayer, 1990; Twiss and
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Martin, 1999). Given the focus of this book
is on community development, only a few
points will be made about public housing.
First, the real estate industry from the outset
attacked public housing ideologically and
constrained it operationally through restric-
tions on design, location, and management
as well as funding, making virtually inevita-
ble the well-publicized problems with some
public housing (Bratt, 1986). Second,
despite these problems and the too-
successful attempts to discredit the concept
of public housing (and social enterprise gen-
erally), more complete and balanced exami-
nations reveal that for the most part public
housing has had a remarkable record of
success in providing physically decent, non-
speculative, mortgage-free, and cost-effective
housing to poor people {Bratt, 1986, 1989).

Third, public housing remains a vital
resource despite its checkered history and
reputation {Fuerst, 2000). Many housing
authorities have more people on their
waiting lists than are currently living in
their developments. Some have closed their
waiting lists because the wait is as long as
20 years. Fourth, while giving priority for
public housing to the most needy house-
holds is quite appropriate in a society where
low-cost housing is scarce and housing is
not a right, the deepening concentration of
the poorest households in public housing
added fuel to attacks on the very idea of
public housing, blaming public ownership
and management (and/or the residents them-
selves) for the poverty of the residents,

Fifth, in some cities, large public housing
developments are situated in areas where, in
recent decades, urban redevelopment and
gentrification have raised land values,
making the sites ostensibly too valuable for
poor people. Thus, since the 1980s, there
have been increasingly strong forces working
to reduce the amount of public housing,
through density reduction in existing
projects, wholesale demolition, sale to
private developers, and conversion to
mixed-income  (including  market-rate)
housing. The prevailing public housing
policy of the 1990s and into the new millen-
ninm—known as HOPE VI—largely embod-
ies the principles of public housing
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replacement, with substantial displacement
and loss of units even where local housing
authorities retain ownetship {Pitcoff, 1999;
Vale, 1999; Keating, 2000; National
Housing Law Project et al., 2002).

" While prevailing current sentiment gives
little encouragement, public housing is an
essential ingredient in addressing the
housing crisis, in part because it is unequiv-
ocally outside the speculative market and
also because it includes an established, oper-
ational infrastructure for producing, finan-
cing, and managing housing, including the
power of eminent domain.

Noaprofit Rental Housing

Unfortunately, there are few precise figures
on how many housing units are under own-
ership by private nonprofits, due to the
ambiguity of definitions, overlap of categor-
ies, and lack of any entity (public or private)
that has been given or assumed respons-
ibility for compiling and disseminating such
information. Nonetheless, I estimate that as
of the early 21st century, there are about 1.3
to 1.7 million rental units in nonprofit own-
ership. This consists of about 1.1 to 1.3
million subsidized rental units, plus roughly
200,000 to 400,000 other rental units in
nonprofit ownership that have received no
government subsidies or possibly just capital
assistance from nonfederal public or private
sources.! This is a significant number, but it
is just slightly over one-half the number of
units owned. by local public housing author-
ities, and about 1.5% of all housing units in
the United States.

In the late 19th century, moral righteous-
ness and enlightened self-interest on the part
of some capitalists stimulated a modest
move toward “philanthropic housing.”
Nonprofit projects were developed in a
number of cities in the early part of the 20th
century, totaling several thousand units
(Abrams, 1946, p. 170f). By climinating
development and rental profits, the housing
was slightly less expensive initially than
speculative new housing. But with construc-
tion costs to be paid off from rents, the units
were still more expensive than the tenements
occupied by poor and working-class people,

so the residents were mostly of middle
income. Had these developments remained
out of the speculative market, by today, they
might be debt-free social housing and hence
much less expensive than speculatively
owned apartments of the same vintage or
newer. However, most were eventually sold,
As Charles Abrams aptly put it (1946,
p- 175), “Philanthropy could no more solve
the problem of housing than it could solve
the problem of poverty.”

In the modern era, private nonprofit
housing has evolved and expanded through
several phases, in which the lessons of this

historical experiment have been leatned -

gradually and unevenly but sufficiently to
hold the promise of an increasingly import-
ant role in the growth of the social sector of
housing. -

The most clearly identifiable and longest-
lived component of modern nonprofit own-
ership consists of federally financed and
subsidized Section 202 housing for the
¢ldetly and handicapped, a program created
in 1959 as the first of a series of subsidized
housing production programs for private
development and ownership. Unlike all sub-
sequent programs, though, 202 has from the
outset been restricted to development and
ownership by nonprofit (and public) entities.
The result has been the emergence over the
past four decades of a set of organizations
specializing in such housing, although some
regional and community-based nonprofits
have included 202s among their broader
housing repertoire.

Section 202 housing was financed
through below-market direct federal loans
until changed to capital grant financing by
the Housing Act of 1990. Projects built
since 1974 also receive Section 8 rental sub-
sidies. In addition, an owner may not sell
the housing into the speculative market, at
least during the 40-year terin of federal
financing and regulation. And even in the
rare instances of foreclosure, Section 202
projects have been transferred to other non-
profit owners. These features, together with
the capital grant financing and supportive
services provided by the 1990 Housing Act,
make the 202 program a premier model of
privately owned nonspeculative housing.
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As of the late 1990s, there were about
200,000 umnits of Section 202 housing (U.S.
HUD, 2000). ,
Unfortunately, there does not . exist a
well-established model of nonelderly
housing that embodies all of the attractive
features of 202 housing. During the 1960s
and early 1970s, socially motivated non-

profit developers did produce ‘nearly

200,000 housing units under the FHA-

Section 221(d){3) and 236 interest-reduction
programs that had been created primarily
for profit-making developers. (Nonprofit
production comprised over one-fourth of
the total undeér these programs [Clay, 1987,
p. 9].) However, many ended up defaulting
on their mortgages (as did many profit-
motivated owners). The housing was taken
over or resold by HUD, in.some cases to
~ speculative owners, so this experience does
not offer the encouragement provided by the
Section 202 program. Also, apart from
weaknesses in the federal programs them-
selves, nonprofit owners had to contend
with inadequate resources, lack of experi-
ence, an unsympathetic HUD, and the chal-
lenges of trying to serve and empower some
_of the neediest populations and communit-
ies (Bratt, 1989, pp. 185-191). Nonetheless,
approximately three-fourths of these units
remain in some form of mnonprofit
ownership.2
. Bepinning in the late 1960s, another type
of nonprofit housing model was emerging,
one that has proven much more successful
at producing and operating housing under
* the government subsidy programs. However,
.in.order to be successful, these housing pro-
~viders have had to buy into many of the
rules of profitimaking development and
stretched the meaning of nonprofit owner-
ship. Community development corpora-
‘tions, regional housing development

.- corporations, and “intermediaries” provid-

. ing technical assistance have been set up,
‘with staffs that attempt to combine training

. and experience in business and finance with
-, social concern. ‘While these entities are

... themselves nonprofit corporations, and their
"'_,;-_hQUSing commitment almost always is to
“permanent nonspeculative ownership, in
order to benefit from the financial incentives
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provided through the Internal Revenue Code
{notably the Low. Income Housing Tax
Credit), they have to enter into partnerships
with profit-motivated investors.

When a nonprofit organization needs to
market its housing plans to potential inves-
tors and also meet the underwriting criteria
of mortgage lenders to obtain financing, the
needs of prospective residents may at times
have to be compromised. Once the housing
is occupied, in order to maintain investor
confidence in the development and the
organization, the housing may need to be
managed quite conservatively in terms of
tenants’ rights and rent levels. Even though
these tensions may be mitigated. with deep,
income-determined subsidies, a nonprofit
owner can face disturbing role conflicts
between its obligations to the residents and
the investors. Furthermore, because the tax
benefits are of finite duration (typically 15
to 20 years, depending upon the type of tax
benefit), down the road the investors will
want to bail out when they no longer have
any financial incentives. Unless the deal has
been structured so that they can fully
recover their initial investments as well as
their profits from the tax shelters, the inves-
tors will expect to be bought out at this
point—necessitating sale of the housing to
owners who might turn it into market-rate
housing, unless financing is available for the
nonprofit or the residents themselves to buy
out the investors.

In sum, the current prevailing model of
nonprofit development and ownership might
more propetly be understood to be “quasi-
nonprofit” or even “compromised non-
profit” ownership. Only if social financing
replaces dependence on profit-motivated
investors can the growing number of these
community-based and regional nonprofit
housing providers have a viable alternative
to partnerships with profit-motivated inves-
tors and thus be able to achieve true social
ownership.

MUTUAL HOUSING ASSOCIATIONS

There is one other, more fully social model
of nonprofit ownership—the mutual housing
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association {MFA)-—that began in Europe
over a century ago but has only emerged in
the United States over the past two decades
(Goetze, 1987; Bratt, 1990). One version,
the federated MHA, consists of a group of
resident-controlled  limited-equity co-ops
(see below) or nonprofit developments
(Krinsky and Hovde, 1996, p. 10). The
other version, referred to as an integrated
MHA, has been promoted since the late
1970s by the Neighborhood Reinvestment
Corporation (NRC) and differs from other

models of social ownership in several signi-
ficant respects.

First, the NRC mutual housing approach
has deliberately eschewed outside profit-
seeking investors in order to avoid role con-
flict and possible pressure to sell the housing
when the tax shelters run out, Second, NRC
MHAs try to finance nearly all acquisition
and development costs through upfront
capital grants, although often they have had
to use some debt due to limited availability
of grant resources. Third, residents are

+ expected to make a modest initial capital

contribution (often waived for low-income
people), which is recoverable with interest
upon moving out but camnot otherwise
grow and is not a marketable property inter-
est; the goal is for residents to put up 5% of
the total cost, with capital grants covering
the rest. Fourth, a portion of each resident’s
monthly charges is supposed to go into a
fond that will provide part of the capital
grants for additional units, although gener-
ally only middle- to high-income residents
pay high enough monthly charges to con-
tribute to the capital fund, Fifth, the mem-

" bership of each NRC minual housing

association consists of residents, prospective
residents, and local public and community
officials. A majority of the governing board
consists of residents and prospective resi-
dents, so the housing is largely owned and
controlled collectively by residents. Sixth,
organizational development is emphasized
as much as the physical development of the
housing, with residents required to particip-
ate and expected to take care of minor
maintenance of their units, even though pro-
fessional management is an integral partt of
the model. Finally, residents have lifetirne

security of tenure, as long as they meet their
financial and other membership obligationg
and do not violate the rights of others, They
may designate a family or householg
member as the successor to their unit but
may not sublet; this ensures that every regi.
dent is an association member who is
expected to participate in the organization,

Because of the experimental nature of
this mutual housing model and because it
has attempted to operate outside prevailing
government programs and financing mech.
anisms, it has grown slowly and remaing
limited in scale despite early interest and
enthusiasm. As of late 2002, there were only
11 NRC mutual housing associations that
together owned about 8,300 occupied units
(NeighborWorks Network, 2003). Noncthe-
less, an encéuraging analysis found that
MHAs would be more cost-effective to the
federal government than nearly any other
approach in assisting very low-income
households on a long-term basis (Bratt,
1990). Thus, despite its extremely small
scale so far, there are compelling economic
as well as social advantages to the mutua]
housing model. It is an emerging approach
that comes quite close to realizing many of
the goals set out here for true social
housing.

RESIDENT SECURITY, POWER, AN
CONTROL IN SOCIALLY OWNED
RENTAL HOUSING

People who reside in housing owned by
public agencies, nonprofit organizations,
and integratéd MHAs are legally tenants.
Some people regard this as a fundamental
weakness of these forms of ownership, as
residents ostensibly have no opportunity to
realize any of the psychological, social, and
economic benefits of homeownership. It is
important, though, to challenge the notion
of a sharp binary polarity between rental
and ownership.

Even in the private housing market,
neither tenancy nor homeownership is a
unitary comcept. An alterpative form of
tenure under social ownership, in combina-
tion with no debt costs, can yield resident




henefits that are competitive with conven-
rional homeownership. Of greater subtlety
and more immediate relevance, though, con-
cepts of residential property have been
undergoing considerable evolution so that
the diverse forms of ownership, as well as
their combinations and modifications in
practice, have produced virtually a contin-
wum on the dimensions of security of tenure,
resident control, and economic benefits.

For example, even in private rental
housing the history of tenant organizing,
legislation, and litigation reveals that there
are significant objective differences among
tenancy-at-will, lease tenancy, tenancy with
formal resident organization and collective
bargaining, and tenancy with statutory and
regulatory controls on conditions, evictions,
and rents.

Within existing subsidized rental housing,
the history of public housing certainly dem-
onstrates how low-income residents can be
disenfranchised, abused, and degraded
almost as much by public as by private land-
fords. Yet in public housing organizing and
advocacy led to legislative and administra-
tive redefinition of the scope of residents’
power and rights and the meaning of public
ownership, even if some of these rights have
been undermined since the late 1980s.
Public owners have enforceable legal, con-
stitutional, and financial obligations to resi-
dents greater -than can be imposed on
ptivate owners. Thus, resident ownership is
not necessarily the only or best route to
greater power, security, and control.

For tenants in private nonprofit housing
and MHAs, the legal leverage and claims on
public resources are, of course, less than for
public housing residents. However, the
organizational circumstances are usually
quite different as well. Certainly, some of
the socially oriented nonprofits that
developed subsidized housing in the 1960s
and 1970s lacked the financial capacity and
organizational ability to sustain their social
commitment to their tenants.

In contrast with many of the early non-
profits, some community development cor-
porations and all MHAs have explicitly
involved residents in decision-making and,
in some cases, management and operation
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of the housing as an integral part of the.

philosophy of the organizations. In such
situations, there is not only objective resi-
dent power and security of tenure but also a
considerable sense of “ownership” in the
psychological sense even if in formal legal
terms the residents are tenants. In addition,
while residents do not build up any wealth
through their housing, resident-savers can
on average do as well financially as conven-
tional owners depending upon the financing
and cost structure of the housing.
Furthermore, residents of participatory
nonprofit ‘rental housing can in principle
have as much autonomy to fix up and
change their units as do residents of physi-
cally equivalent limited-equity co-ops or
condominiums. Finally, what must be
weighed against some formal differences in
legal status between participatory social
rental and nonspeculative homeownership
are differences in financial risk. In the con-
temporary situation of ownership by a com-
munity development corporation, MHA, or
regional nonprofit housing corporation, the
ownership entity transcends not only the
individual unit but also the particular build-
ing or development and usually is connected
to an infrastructure of intermediaries that
have provided financial and technical assist-
ance. This means that the residents, most of
whom are low-income people, do not have
to carry fully by themselves the cost burdens
of unanticipated housing problems or
changes in their own economic circam-
stances or of their fellow residents, in con-
trast with individual private ownership.
Along most dimensions, being a tenant in
socially owned rental housing is not neces-
sarily inferior to being a nonspeculative
homeowner—or speculative owner. It may
have rezl advantages and attractions not
only for those of low or moderate income
but for many with higher income as well.

NONSPECULATIVE HOMEOWNERSHIP

Limited-Equity Cooperatives

As of 2003, there were approximately 1.2
million housing units under cooperative
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ownership in the United States. About
425,000 of these are limited-equity or zero-
équity co-ops, of which ever one-half are in
New York. The remaining 765,000 are
market-rate cooperatives {National Associ-
ation of Housing Cooperatives [NAHC],
2003). The latter group includes 550,000
conversions from rental housing, mostly in
New York City, similar to condo conver-
sions in other parts of the country. The
other 215,000 marketrate co-ops ate
mostly middle-income developments that
originally had resale restrictions but in most
cases mow permit members to sell their
shares at the market price.

During the 19th century, programs for
cooperative ownership of wotkplaces and
residences were integral parts of the utopian
and revolutionary critiques of capitalism in
the United States as well as in Europe.
However, the earliest U.S. co-ops {in New

- York between 1876 and 1885) did not

embody this radical vision but were instead
a form of homeownership for high-income
urbanites, presaging modern luxury co-ops

and condos (Siegler and Levy, 1987, p. 14).

It was not until the 20th century that the
first nonspeculative, socially oriented co-op
housing was developed. Most of these were
in New York City and under union aus-
pices. In the early part of the century,
several workers” housing cooperatives were
developed {Abrams, 1946, p. 181; Siegler
and Levy, 1987, p. 14), but most did not
last. In the late 1920s, New York State
passed a limited-dividend housing law that,
among other things, facilitated co-ops for

moderate- to middle-income people (Siegler .

and Levy, 1987, p. 14). One of the first was
the Workers Cooperative Colony in the
Bronx developed by the Amalgamated
Clothing Workers. With the first units com-
pleted in 1928, it grew eventually to 1,400
units and still remains a co-op. However,
despite state tax exemptions, the co-ops
developed by labor groups in New York
were affordable only to higher-paid workers.
During the 1930s, depression conditions led
to increased national interest in co-ops, but
postwar era ideological and economic con-
ditions shunted co-ops to the margin of
housing policy (Leavitt, 1995).

While these early housing cooperatives

were structured to assure continued afforda-
bility to members of the affinity group, there
is nothing intrinsically nonspeculative about
cooperative ownership. In any co-op, the
housing is owned by a corporation made up
of “cooperators,” with each share in the
corporation corresponding to either a par-
ticalar dwelling unit or a proportion of the
square footage of the entire building. Unless
explicitly defined otherwise, a share is a
marketable commodity that may be sold for
whatever the owner can get. In addition,
unless the co-op agreement requires the
owner of shares to be a resident of the unit,
an owner may sublet the unit and charge
whatever the market will bear.

Within this framework, the distinctly
limited-equity form of co-op emerged as a
housing strategy for helping to maintain
long-term affordability ard resident control
for people of moderate if not low income. In
a limited-equity co-op, the share price is set
by formula, not by the market, in order to
restrict or eliminate any speculative gain.
The co-op corporation retains-a first-option
right to purchase a departing member’s
share at the formula price. In addition,
occupancy and share ownership are gener-
ally coterminous—apart perhaps from
approved temporary subletting—in order to
prevent “landlordism” and to ensure that
residents are people who have a legal and
financial stake in the housing. :

Interestingly, the growth of interest in the
limited-equity co-op model over the past
two decades does not simply hark back to
the early co-ops. It also rests upon a sub-
stantial but little known historical founda-
tion of several hundred thousand co-op
units developed in the three decades prior to
1980. The great majority of these were
unsubsidized, middle-income cooperatives,
with federal or state government mortgage
insurance or financing. In addition, an
entire infrastructure evolved to undertake
development and provide technical assist-
ance, services, and training for co-op
housing (Siegler and Levy, 1987, pp. 16-15;
NAHC, 1990). Indeed, after World War II,
some progressive housets advocated a large-

" scale co-op program as part of urban
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redevelopment, to complement public
housing for households who could not
qualify for the latter and as a model for
‘eventual conversion of public housing to
resident  control  (Abrams, 1946, pp.
179-187). However, as indicated above,
from the mid 1950s until the mid 1960s,
interest in co-ops by middle-income house.
holds waned in the face of “anti-collectivist™
ideology and the suburban triumph.

In the late 1960s and the 1970s, several
factors led to renewed interest in nonspecu-
lative housing cooperatives, within a rather
different political and economic context.
The emphasis on community control and
resident empowerment in  the federal
antipoverty program contributed to the elj-
gibility of co-ops for federal housing subsi-
dies. About 60,000 co-op units were created
under the HUD Section 221 and 236 pro-
grams between the mid 1960s and mid
1970s (NAHC, 1990). Also, the emergence

“of the modern women’s movement rekin-

~ dled interest in co-ops—integrally connected

with supportive services, as in the 19th
century feminist notions—as a residential

- model especially well suited to the needs of

single women (young and elderly) and
women as single parents (Hayden, 1984;
Novac and Wekerle, 1995). '

In addition, wholesale disinvestment and

~abandonment of vast amounts of housing in

major cities across the country led to some

spontaneous, grassroots building takeovers

- of unoccupied buildings and resident opera-

tion of occupied buildings. Especially in
New York City, where effective title of

~ many thousands of buildings passed to the

city, the movement demanded not only

- rehabilitation but also title to the buildings
~as limited-equity co-ops (Leavitt and
~ Saegert, 1990). However, since the late
- 19705, the limited-equity co-op movement
g has heen impelled rather less by the housing
i needs of the very poor than by declining
' Opportunities for conventional (or even con-
. dominium) homeownership among moder-

. ate- to middle-income people. Over this
‘Period, about 150,000 additional Limited.

. ®QUity co-op units have been developed,

;"-:‘_:'With more than one-half of these being in
+ New York City (NAHC, 2003).
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Ironically, the ideal of resident control in
a limited-cquity co-op includes the risk that
the residents may at some point reorganize
as a market co-op. Because cooperatives are
legally autonomous corporations, this pos-
sibility is real and has been occurring, Only
if the co-op incorporation documents pre-
clude such dissolution, or if there is an entity
that has some Jegal leverage and a broader
public interest, can this risk be avoided.
Where there is public involvement—
through, say, mortgage insurance, publicly
donated land, or public grants, loans, or
subsidies—then contractual requirements og
deed restrictions can protect the limited-
equity requirement indefinitely. The strong-
est legal protection of permanency, though,
Is through ownership of the land by a gov-
ernment agency or broadly based commun-

ity land trust (described in the next section),

Under such an arrangement, the co-op cor-
poration owns the structures but leases the
land, with the ground lease stipulating reten-
tion of the co-op’s limited-equity character.
Nonspeculative co-op units have been
created through both new constraction and
building conversions. Most have jnvolved
multifamily stractures, but some, such as the
Route 2.Co-op in Los Angeles, include one-
family houses. While income mixes vary,
including some low-income and some higher-
income people, the middle range prevails.
Although some public programs and public
funds in the form. of tand, Joans, and grants
have often assisted, financing has genecrally
come from quasi-public mortgage lenders

- (such as state housing finance agencies and

the National Cooperative Bank) that offer
terms slightly below market. Each co-op has
tended to be unique, not only in the circum-
stances that led to its creation but also in the
resident mix, the financing sources and terms,
and the limited-equity formula (Heskin and
Leavitt, 1995). While this uniqueness reflects
an encouraging creativity and resourcefulness,
it also makes more difficult policies that could
facilitate more rapid expansion of the model.

Ownership with Community Land Trusts

While the origins of most of the other
models of nonspeculative ownership are
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primarily urban, the community land trust
(CLT) has rural roots. These traditions
include Native American concepts as well as
several 19th century movements, most
notably utopian socialist experiments in
common ownership; Henry George’s
notions of land as the principal locus of
unearned wealth and social exploitation;
and aristocratic support for nongovernmen-
tal nature preserves and parks.

Yet, despite its roots, the land trust move-
ment that began in the 1960s and has been
growing at an accelerating rate since the late
1970s does not seek to restore a vanished
past or opt out of modern society. It oper-
ates within, while seeking to transform, con-
temporary real estate law. It is concerned
with the active productive uses of land,
including but not limited to residential use,
in oppositien to speculative holding and use
of land. It is, in this sense, concerned with
issues of responsible and active land use and
planning, rather than preservation per se
and resistance to development. And it seeks
to use land tenure as the organizing locus
for the expansion and realization of demo-
cratic decision-making (Institute for Com-
munity Economics [ICE], 1982; Davis,
1984; Krinsky and Hovde, 1996).

The model vests title to the land itself in
a nounprofit community organization—the
land trust—to be held in nonspeculative

ownership in perpetuity. Individuals are

granted the right to use the land for their
own benefit and with considerable indi-
vidual autonomy. The formal legal link
between the trust that owns the land and the
people or organizations who use it is the
ground lease, which grants lifetime or
99-year tenure (inheritable and renewable),
subject to certain conditions. Thus, as it
relates to housing, the form of ownership of
the buildings may be anywhere on the own-
ership spectrum depending upon the terms
of the ground lease under which the housing
owners are allowed to use the land. In prin-
ciple, the house owner could be a landlord
renting the dwelling for whatever the market
rent might be or a homeowner free to
sell the house at the market price (exclusive
of land). In practice, the land trust move-
ment has been committed primarily to

“permanently affordable homeownership>
(Davis and Demetrowitz, 2003), using the
ground lease terms to enhance affordabiiity,
security of tenure, resident ownership, and
nonspeculative transfer of houses in perpe-
tuity. The actual form and conditions of
ownership of the dwellings depend on the
local context and individual circumstances,
Community land trusts acquire land by
donatton if possible, but often by purchage,
Therefore, their immediate impact on the
cost of housing depends upon their ability
to obtain land at less than market prices,
gain access to below-market financing for
land acquisition that may include develop-
ment as well, and subsidize residents

through resources the CLT receives as a-

charitable organization. Over the long term,
housing costs are.reduced primarily by pre-
venting resale of the land and controlling
the price at which the residential structures
may be resold. As with other forms of non-
speculative ownership, deep affordability
remains constrained by continued depend-
ence on debt financing and by residents’
incomes.

The ways in which the community Jand
trust approach distinguishes itself are, first,
the dual ownership structure, which explic-
itly accepts individual property rights while
establishing and protecting social or com-
munity rights. On the one side, the private
ownership of one’s dwelling, opportunity to
accumulate some wealth through homeown-
ership, and unrestricted right to pass the
home to one’s heirs enhance the appeal of
the model by building on deeply rooted
ideological traditions. On the other side,
broad-based land trusteeship is intended to
provide a legal and social framework for
maintaining  nonspeculative  ownership
forever. The goal is to strengthen estab-
lished—though weaker—traditions of com-
munity, in ways that skirt popular
skepticism about government. The second
distinctive feature is the broader community
development and land reform agenda,
which, it is argued, can facilitate economic
development and community empowerment
and hence begin to address the income side
of the affordability issue and aspects of the
quality of life beyond just housing itself




(ICE, 1982, Chapter 2; Davis, 1984,
pp. 219-222; White and Matthei, 1987,
pp. 47-64; Krinsky and Hovde, 1996).

However, just as each of the other social
housing models faces certain fairly distinc-
tive constraints, so does the CLT approach.
First, because a CLT allows a leaseholder to
own the buildings on the land, imposing a
limited-equity and first-option resale restric-
tion on building owners may lead to legal
challenges as “restraints on alienation”
(Davis, 1984, p. 223), although apparently
this concern has been overcome (ICE,
2001).

Second, because the supply of land that
can be acquired through donation or below-
market purchase will always be small, and
the ability of CLTs to purchase substantial
amounts of private land at market prices
will always be limited, only a broader and
more radical land reform agenda will enable
the CLT' movement to alter significantly the
effects of land speculation on housing costs.

Given the grandmess of the vision, the
recent emergence of the model and the lack
of public programs and resources specifi-
cally for land acquisition, it is not surprising
that the land trust movement is still modest
in scale. Between the late 1960s and the mid
1980s, the number of community land trusts
grew slowly, with some losses along the
way; in 1985, there were fewer than 20.
Since 1985, though, the growth has been

substantial, reaching almost 50 in 1991 and

133 in operation or development by 2001
(ICE, 2002). This upsurge has emerged
directly out of the housing affordability
crisis, as land trusts increasingly have been
created in cities and towns, with “forever”
housing as their primary focus. Although
CLTs have been established in all parts of
the United States, about one-half are in New
England, which has experienced some of the
most severe affordability problems and
where prassroots organizing—both rural
and urban—has long been a way of life.

In the entire country, there were only
about 6,000 housing units on CLT-owned
land as of the end of 2001 (ICE, 2002).
Nonspeculative housing under the CLT
model is thus comparable in scale to MHAs
and orders of magnitude less than public,
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nonprofit rental, and limited-equity co-op
housing. Nonetheless, again analogous to
MHAs, the land trust emphasis on organiza-
tional development, participation, and per-
sonal growth, along with the creation of
permanently affordable homeownership
housing, will undoubtedly make the model
increasingly popular.

Resale-Restricted Individual Ownership

Since the 1980s, the principal response to
declining opportunities for conventional
homeownership has not, in fact, been pro-
motion of social ownership programs but
those public (and some private) programs to
assist first-time homebuyers with mortgage
financing at interest rates somewhat below
market, “soft” second mortgages (i.e.,
deferred repayment}, reduced or waived
closing costs, and proposals for tax-exempt
or tax-deferred saving for downpayments.
In addition, many localities have provided
publicly owned land at little or no cost and
offered below-market construction fisancing
and even some partial capital grants to stim-
ulate construction of below-market housing
for homeownership. Because the participat-
ing homebuyer is able to obtain a house
with below-market financing, possibly at a
below-market price, most programs impose
some tesale restrictions in order to lessen the
potential for owners to reap windfalls when
they sell in the speculative market.

In most instances, however, the provi-
sions are so weak that the housing may not
be characterized as nonspeculative even for
the initial owner, and generally the housing
is fully in the speculative market with the
second and subsequent owners. The weakest
restrictions permit the owner to sell freely in
the speculative market but then repay the
subsidies out of the sales proceeds. While
this supposedly enables the funds to be recy-
cled to other buyers, repayment typically is
interest free (and inflation free), and often
the amount that must be repaid declines
with time, so eventually no recapture occurs.
Another approach places limits on the price
for which the house may be sold, usually
allowing an anmnual increment above the ori-
ginal purchase price equal to the overall rate
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of inflation or some fixed rate, such as 5%.
The public agency then has a first option to
purchase at this price or may require sale at
this price to another qualified buyer. While
this might appear to prevent speculative
windfalls, it does not, because of the finan-
cial leverage involved in low downpayment
residential purchases, even assuming modest
market appreciation.

Although rarely done in practice, there is
no reason why the formula for resale-
restricted individual ownership could not be
a limited-equity formula comparable to
those used in limited-equity co-ops. Under
such circumstances, it would be possible to
achieve nonspeculative individual owner-
ship. There are, however, some legal and
practical problems with the enforcement of
most resale restrictions, whether mild or
strong. Recapture provisions pose the least
difficulty because they are easily secured
through property liens, which pose no legal
or enforcement difficulties, since the owner
would not be able to sell without discharg-
ing the lien. Price, equity, and first-option
limitations are more problematical because
they generally involve deed covenants,
which in most states are legally limited in
duration and enforceability. The best
approach is thus to allow the buyer to own
the house but not the land—to have the land
owned by a land trust or public agency.

Some might wonder why a low-income
family should be forced to accept a resale
restriction, and especially a permanent
limited-equity restriction, in order to achieve
homeownership. Why shouldn’t such house-
holds be permitted to accumulate whatever
wealth the real estate market provides, just
as higher-income households have been able
to achieve? Are not resale restrictions a form
of discrimination, against low-income home-
buyets in general and homebuyers of color
in particular, as the latter have for so long
been denied homeownership through dis-
criminatory sales and lending practices?

Certainly, any household who wishes to
have unrestricted homeownership should be
able to do so through conventional purchase
and financing terms, without discrimina-
tion—but also without public or community
financial assistance. If, however, a house-

hold receives downpayment grants, beloy.
market loans, and possibly deferred paymep;
loans, that household is in effect entering
into shared ownership with the community__
the community thus legitimately haying
certain rights to the property. What does the
homebuyer get from such an arrangement;
Tirst, access to homeownership, with the
associated status and security of tenure that
presumably would not otherwise be afford.
ahle. Second, exclusive use and control of
the living space—for instance, it is not
necessary to share the space with the com.
munity “co-owner” or be constrained by a
landiord. Third, potential income tax bene.-
fits from the deductibility of mortgage inter-
est and property taxes. Fourth, no rent
payments on the community’s share of the
property. Fifth, the opportunity to build
wealth on the homebuyer’s share of the
property. What does the homebuyer o
get? The right to sell the community’s share
and thereby appropriate for private gain the
wealth that rightly belongs to the commun-
ity. Nonspeculative homeownership, with
permanent limited-equity resale restrictions,
is thus not only not discriminatory but s
more than fair to those who participate in
1f.

INCREASING THE AMOUNT OF
SOCIATLY OWNED HOUSING

How could the amount of social housing in
our nation be expanded? There are a variety
of routes, including:

= production of new housing, by non-
profit or public developers, or by for-
profit developers for tramsfer upon
completion to social ownership;

* preservation of existing subsidized
rental housing, with transfer from for-
profit owners to social owners;

* conversion of private rental housing,
where owners are irresponsible or are
otherwise willing to sell, through the
use of receivership, eminent domain,
and tenant buy-out rights and assistance
(sce Stone, 1993, pp. 228-231,
248-249);




. foreclosﬁre protection and eéluity con-
version as an option for low-income
and elderly homeowners in return for
them agreeing to current or future trans-
fer to social ownership (see Stone, 1993,
pp- 226-228, 238-239; Stone, 2002}

« permanent limited-equity resale restric-
tions with subsidized first-time home-
buyer programs {see Stone, 2002). '

Historically, most of the social housing in
the United States has been provided through
Publicly subsidized new construction and
substantial rehabilitation, even though this
is the most capital-intensive, costly, time-
consuming, and complex of the available
coutes. Recently, however, considerable
attention has been focused on strategies to
preserve subsidized housing that was built
by private developers in the 1960s and
1970s and convert it to true social owner-
ship (see Chapter 7). However, to date, rela-

tively little effort has gone into the other

routes, which are surely the most cost-
effective ways of achieving substantial
increases in stock of social housing.

CONCLUSION

The notion that housing can be situated
outside the speculative market has a long
and established albeit constrained and little-
recognized history in the United States.
Various forms of nonspeculative ownership
exist in practice, and real estate law con-
tinues to evolve to encompass new ideas and
new economic and political realities. Each
form of ownership has its trade-offs, its par-
tisans, and its critics. They differ in the
degree to which they are truly and perman-
ently nonspeculative and should be evalu-
ated along these dimensions. Nonetheless,
the various forms of socially owned rental
and nonspeculative homeownership have a
number of common components that distin-
guish them from both comventional rental
“and speculative homeownership and point
toward true resident-controlled social own-
ership. 'The notion that housing should not
and need not be a speculative commodity
clearly is growing in legitimacy. As a prac-

SCCIAL HOUSING |

tical matter, meaningful community devel-
opment will requite that social housing not
only becomes more acceptable in concept
but will be greatly expanded in quantity and
become the attractive alternative to conven-
tional homeownership.

INOTES

1, Fizst, as indicated in the text, there were about
200,000 occupied 202 units in 1998 (U.S5. Depast-
ment of Housing and Urban Development, 2000).

Second, wnder the Section 221(d){3) BMIR,
Section 236 and Rent Supplement programs,
192,000 units were originally under nonprofit
ownership (Clay, 1987, p. 9). However, due to
financial difficulties in both for-profit and non-
profit developments, HUD took over about one-
fourth of zil the units. While there are differing
figures on how many remain in direct nonprofit
ownership, how many are stiii held by HUD, and
how many have been resold to nonprofits (Clay,
1987, p. 9; U.S. General Accounting Office, 1986,
p. 23; Achterberg, 1989, pp. 228-229), I estimate
conservatively that a¢ least 150,000 units origin-
ally produced under the programs are still owned
by nonprofits.

Third, about 180,000 units owned by nonprof-
its were developed under various early unsubsi-
dized FHA mortgage-insarance programs but
subsequently received Section 8 subsidies, or, in a
very few cases, other subsidies {U.S. General
Accounting Office, 1986, p. 23). No hard datz are
available on how many are still part of the subsi-
dized nonprofit inventory, but I am assuming at
least 150,000.

Tourth, while there is virtually no official
informaticn on nonprofit ownezship of units pro-
duced under the HUD Section 8 and IHIOME pro-
duction programs, the best estimates come from
studies of community-based developers. A 1998
census of such developers revezled that they have
produced about 350,000 below-market wnits
(National Congress for Community Economic
Development, 2000). Given the history of these
organizations, most of these units have been rental
housing. However, to some extent they have been
producing umits for homeownership. Without
‘hard data, there is no way of knowing how many

of the 550,000 CDC units are in the latter cat- -

egory, but it is probably fewer than 100,000. So, I
am conservatively including 450,000 CDC units
in the total of nonprofit rentals.

Fifth, the latter group of organizations does not
include city-wide and regional nonprofits that do
not fit the “community-based” definition. Such
regional nonprofits have produced or preserved
over 300,000 below market rental units (Housing
Partnership Network, 2002). It is likely that some
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of the at-risk subsidized housing such entities have
preserved from going to market-rate rents includes
some of the older nonprofit housing in the third
category above. So, to be conservative, I have
assumed their net addition to the total below
market “social”’ rental housing stock to be
250,000 units,

Combining the estimates for the five groups
yields an aggregate estimate of 1,200,000 subsi-
dized units in nonprofit ownership, Afiowing for 4
margin of error of 100,000 units yields the text
estimate of 1.1 to 1.3 million units.

Not included in this total are nonprofit rental
units without subsidies developed under the
various early federal mortgage-insurance pro-
grams. No estimates are available for the number
of units in this category. Also not explicitly
included in the estimate are Farmers Home
Administration Section 3515 subsidized rental
uunits. There are about 300,000 units under this
program (National Low Income Housing Preser-
vation Commission, 1988, p. 17}. It is not known
how many are under nonprofit ownership, but it
is possible that some if not most of these are
included in the categories above. Note, finally,
that the text estimate does not include nonprofit
housing produced or acquired without federal
involvement, either under state or local programs
or with no government assistance at zll. Again, no
estimates are available for this category. It is thus
likely that the actnal total figure for nonprofit
rental units is somewhat higher.

2. 'This is a very rough estimate based or anecdotal

evidence, since no systematic accounting is
available.
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